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RECOVMVENDED CRDER

A formal hearing was conducted in this case on August 23,
2006, in Tavares, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Stella Varona Bal andran
Qual i fied Representative
95 South Trowel |l Avenue
Umatilla, Florida 32784

For Respondent: Ralph J. McMirphy, Esquire
Departnment of Children
and Fam |y Services
1601 West @ulf Atlantic H ghway
W | dwood, Florida 34785

STATEMENT OF THE | SSUE

The issue i s whether Respondent should renew Petitioner's

license to operate a child care facility based on an all eged



Class | violation of Florida Adm nistrative Code Rul e 65C
22.001(5)(a) and an alleged history of nonconpliance with the
Florida Adm nistrative Code rules regulating child care
facilities.

PRELI M NARY STATEMENT

In a letter dated May 22, 2006, Respondent Departnent of
Children and Fam |y Services (Respondent) infornmed Petitioners
CGeorge and Alicia Barrett d/b/a Child Care 2000, Inc.
(Petitioners) that their application to renew their license to
operate a child care facility, located at 24534 State Road 44,
Sorento, Florida, was denied. The letter stated that the deni al
was based on a recent Class | violation of Florida
Adm ni strative Code Rule 65C 22.001(5)(a) and a history of
repeat ed nonconpliance with other Florida Adm nistrative Code
rul es.

On June 23, 2006, Petitioners filed a request for an
adm ni strati ve hearing. On July 14, 2006, Respondent referred
Petitioners' request to the Division of Adm nistrative Hearings.

On August 1, 2006, the undersigned issued a Notice of
Hearing, scheduling the hearing for August 23, 2006.

On August 10, 2006, Petitioners filed a request for Stella
Varona Bal andran to act as their qualified representative. On
August 16, 2006, the undersigned issued an Order Accepting

Qualified Representative.



On August 10, 2006, Petitioners filed an untitled pleading
containing facts and | egal argunment. However, neither party
of fered the pleading as evidence during the hearing and it has
not been considered as such.

During the hearing, Petitioners testified on their own
behal f and presented the testinony of five w tnesses.
Petitioners offered 12 exhibits that were admtted as evi dence.

Respondent presented the testinony of two w tnesses.
Respondent offered four exhibits that were accepted as evi dence.

At the close of the proceeding, Petitioners indicated that
they intended to file a copy of the hearing transcript. The
next day, the undersigned' s office was inforned that a copy of
the transcript would not be filed with the D vision of
Adm ni strative Hearings. On August 28, 2006, the undersigned
issued an Oder to informthe parties that they had an
opportunity to file proposed reconmended orders on Septenber 5,
2006.

On August 31, 2006, Petitioners filed Proposed Findings of
Fact and Conclusions of Law. As of the tine that this
Recomended Order was issued, Respondent had not filed a
proposed order.

FI NDI NGS OF FACT

1. At all tinmes material here, Petitioners owned and

operated Child Care 2000, #1 (the facility), located on State



Road 44, Sorrento, Florida. Petitioner George Barrett was the
licensed child care director of the facility, which had been a
child care center for 14 years.

2. The facility had an enpl oyee's manual that addresses
its policies. The manual contained policies regarding regular
staff neetings, parent/teacher conferences, and nmandatory
initial/in-service training requirenents. The manual also
i ncluded a section on safety, which stated as foll ows:

Do not | eave your classroom unsupervised at
anytime, indoors or out. All electrical
outl ets nust be covered at all times. Any
broken or danmaged equi pnent nust be renoved
or brought to the Director's attention.
Renmenber to count your children every hour.
Al'l of these things nust be done daily. DO
NOT | eave chil dren unattended. There wl|
be tol erance for this action.

3. The facility had a tine clock, which the enpl oyees used
to record their tinme at work. The information fromthe tine
clock transferred electronically to the facility's conputer,
whi ch captured the information for use in a software program
that generated payroll. |If a teacher's time card was incorrect
for any reason, the bookkeeper could manually override the
systemto correct any error.

4. The facility also used the tinme clock to log the tine

that children attended the facility. The attendance records

transferred electronically to the facility's conputer, which



captured the data for use in a software programthat generated
billing statenents.

5. The children's parents used a password to activate the
time clock when they dropped off or picked up their children.
There is no evidence that anyone at the facility knew how to
manual |y override the children's electronic attendance | og.

6. Respondent alleges that its inspector, G enda MDonald
performed an inspection of the facility on Cctober 27, 2005.
The inspection checklist contains allegations that the facility
was nonconpliant in the follow ng areas: (a) Qutdoor Play Area,
Florida Adm nistrative Code Rule 65GC 22.002(4)(c)(g); (b)
Fencing, Florida Adm nistrative Code Rule 65C-22.002(4)(d)(e);
(c) CQutdoor Equi pnent/Suitable, Safe, Mintained, Florida
Adm ni strative Code Rule 65C22.002(9)(b); (d) 10-hour In-
service, Florida Adm nistrative Code Rule 65C-22.003(6)(a)-(c);
(e) Bottles Sanitary and Label ed, Florida Adninistrative Code
Rul e 65G 22.005(3)(b)(c); (f) Children's Heal t h/ | mrunizati on
Records, Florida Admnistrative Code Rule 65C-22.006(2)(a)-(c);
(g) Personnel Records, Florida Adm nistrative Code Rule 65CG
22.006(5)(a)-(c), (e), (f), (6)(e); and (h) Form 5131/ Screening
Docunents, Florida Adm nistrative Code Rule 65C-22.006(5)(d).

7. Respondent did not present Ms. McDonald as a witness at

the hearing. Wthout Ms. MDonald's testinony or an adm ssion



by Petitioners, there is no conpetent evidence by Respondent to
show the facility's nonconpliance on Cctober 27, 2005.

8. During the hearing, Petitioners did admt that the
facility failed to conply with the rules on Cctober 27, 2005, in
the followi ng respects: (a) the need to renove or replace a
broken swing as required by Florida Adm nistrative Code Rule
65G 22.002(9)(b); and (b) the need to update children's shot
records and physicals as required by Florida Adm nistrative Code
Rul e 65G 22.006(2)(a)-(c).

9. Petitioners presented testinony that the broken sw ng
was repaired imedi ately after the COctober 27, 2005, inspection.
Additionally, Petitioners admtted that they found it inpossible
to keep the children's shot records and physical s updated, but
that they corrected the problemin a tinely manner after the
Oct ober 27, 2005, inspection.

10. On January 30, 2006, one of Respondent's inspectors,
Debbi M tchell, performed an inspection of the facility.

Ms. Mtchell observed that the facility was nonconpliant in the
following ways: (a) failure to update children's shot records
as required by Adm nistrative Code Rule 65C22.006(2)(a)-(c);
and (b) failure to update personnel screening docunments as
required by Florida Admnistrative Code Rule 65C 22.006(5)(d)
and Section 435.04, Horida Statutes. There is no evidence to

di spute Ms. Mtchell's testinony regarding the January 30, 2006,



i nspection. The failure to keep the children's shot records
updat ed was a repeated of fense.

11. On or about March 31, 2006, Petitioner filed an
application with Respondent to renew their |icense.

12. Petitioners' daughter-in-law was the facility's office
manager. \Wen Petitioners were unable to be present at the
facility, the daughter-in-law was the person in charge of the
child care center.

13. If the Petitioners were absent and the daughter-in-Iaw
had to | eave the prem ses, Linda Race, a senior pre-kindergarten
teacher was in charge of the facility. M. Race would take over
as the person in charge when Petitioner's daughter-in-Ilaw handed
her the facility's tel ephone.

14. A . B. was the son of the daughter-in-law office manager
and the grandson of Petitioners. |In the spring of 2006, A. B.
was two-years-old. He attended one of the pre-kindergarten
classes at the facility.

15. It was not unusual for A B. to see his nother during
t he school day. Sonetinmes A B. would becone upset and cry if he
was not allowed to |leave his class and go to his nother in the
of fice.

16. On April 25, 2006, Petitioners were not at the

facility. Petitioner Alicia Barrett was taking care of



Petitioner George Barrett, who was recovering froma serious
illness.

17. On April 25, 2006, Petitioner's daughter-in-I|aw
clocked into work at the facility at 8:10 a.m A B. arrived
with his nother then joined his class. Later that norning, A B.
began crying for his nother. M. Race attenpted to refocus
A.B.'s attention before letting himgo to his nother. Fromthat
time on, Ms. Race believed that A B. was no |onger participating
in her class because he was with his nother. M. Race
understood that A B.'s nother was planning to | eave the facility
in the early part of the norning.

18. On April 25, 2006, Petitioner's daughter-in-Iaw
cl ocked out of the facility at 9:59 a.m She had been at the
facility for one hour and 49 m nutes before she cl ocked out.
A.B.'s electronic attendance log for that day indicates that he
was in attendance for one hour and 49 mnutes. A B.'s nother
did not testify at the hearing.

19. Sonetine after 10:00 a.m on April 25, 2006, Ms. Race
and her assistant, another teacher identified as Brittany
Russell, were with the children on the facility's porch. As the
children prepared to nove fromthe porch to their classroom
Ms. Race and Ms. Russell, began taking a head count. About that
tinme, A.B.'s nother approached Ms. Race and handed the

facility's tel ephone to her. Accepting the telephone with a



call on the line, Ms. Race realized that A.B. was not with his
not her and that he was at the Crcle K, a convenience store and
gas station |ocated next to the facility. Apparently, enployees
of the Circle K had called the facility to see if a child was
mssing. M. Race imediately ran fromthe facility to the
Circle Kto retrieve A B

20. The totality of the circunstances indicates that A B.
was with his nother when he left the facility. The facility's
teachers had no reason to believe otherw se.

21. No one at the facility prepared an incident report
relative to the events that occurred on April 25, 2006.
However, under the circunstances of this case, it is clear that
A.B.'s nother was aware of the enmergency that was created when
A.B. left his nmother and went to the Grcle K

22. On May 12, 2006, Ms. Mtchell investigated a conplaint
against the facility involving the events of April 25, 2006.
The investigation of the conplaint resulted in Respondent's
i ssuance of an Intent to |Inpose Admi nistrative Action for the
following alleged violations: (a) inadequate supervision as
required by Florida Admnistrative Code Rule 65C 22.001(5)(a),
(b), (d)1.-3.; and (b) failure to docunent the incident
involving A B. as required by Florida Adm nistrative Code Rule

65C 22. 004(2) (d) 2.



23. There is no clear and convincing evidence to support
these allegations. The facility did not provide inadequate
supervision for A B. because he was with his nother and not
under the supervision of the facility when he went to the Grcle
K. Accordingly, there was no need for the facility to docunent
t he incident.

24. On May 12, 2006, Ms. Mtchell also perfornmed an
i nspection of the facility. During the inspection, Ms. Mtchel
observed the foll ow ng all eged nonconpliance: (a) Planned
Activities Posted and Fol |l owed as required by Florida
Adm ni strative Code Rule 65C 22.001(7)(a); (b) CQutdoor
Equi prent / Sui t abl e, Safe, Mintained as required by Florida
Adm ni strative Code Rule 65C22.002(9)(b); (c) First Ad
Staf f/ Supplies as required by Florida Adm nistrative Code Rule
65C 22.004(2)(a)-(c); (d) Accident/Incident Docunented as
required by Florida Adm nistrative Code Rule 65C 22.004(2)(d)2. -
4.; and (e) Children's Health/Inmmunizati on Records as required
by Fl orida Adm nistrative Code Rule 65GC 22.006(2)(a)-(c).

25. On May 12, 2006, the plan of classroom
activities/schedule for each age group was posted in entrance to
the facility near the office. That area was an appropriate
pl ace for all parents entering or leaving the facility to access

t he pl an.
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26. On May 12, 2006, the facility's playhouse, which was
| ocated on its playground, had broken boards. After
Ms. Mtchell's inspection, Petitioner imedi ately repaired the
broken boards. The failure to keep the playground equi pnent
properly mai ntained was a repeated viol ation.

27. On May 12, 2006, Ms. Mtchell inspected the facility's
fist aid kit, finding it extrenely inconplete. Petitioners
i mredi ately corrected this nonconpliance.

28. On May 12, 2006, Ms. Mtchell determ ned that
Petitioner did not prepared an incident report relative to A B.
| eaving the facility on April 25, 2006. However, such
document ati on was not required because A.B. was with his nother,
who had cl ocked himout of the facility.

29. On May 12, 2006, Ms. Mtchell found that the facility
had out dated shot records and/or physicals for four students.
This was the third consecutive instance of this type of
nonconpl i ance. After the inspection, Petitioner corrected the
problemin a tinely nmanner.

30. At the time of the hearing, the facility was cl osed.

CONCLUSI ONS OF LAW

31. The Division of Admi nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. See 8§ 120.569, 120.57(1), and 402.310, Fla. Stat.

(2005) .

11



32. Respondent has the burden of presenting clear and
convi nci ng evidence that Petitioner's application to renew their
license to operate the facility should be denied. See

Departnent of Banking and Fi nance, D vision of Securities and

| nvestor Protection v. Osborne Stern and Conpany, 670 So. 2d

932, 933 (Fla. 1996).
33. Section 402.310, Florida Statutes (2005), states as
follows in pertinent part:

(1)(a) The departnent of |oca
i censing agency may deny, suspend, or
revoke a license or inpose an adm nistrative
fine not to exceed $100 per violation, per
day, for the violation of any provision of
ss. 402.301-402.319 or rul es adopted
t hereunder. However, where the violation
coul d or does cause death or serious harm
t he departnent or |ocal |icensing agency may
i npose an adm nistrative fine, not to exceed
$500 per viol ation per day.

(b) In determning the appropriate
di sci plinary action to be taken for a
violation as provided in paragraph (a), the
followi ng factors shall be considered:

1. The severity of the violation,
including the probability that death or
serious harmto the health or safety of any
person will result or has resulted, the
severity of the actual or potential harm
and the extent to which the provisions of
ss. 402.301-402. 319 have been vi ol at ed.

2. Actions taken by the licensee to
correct the violation or to renedy
conpl ai nts.

3. Any previous violations of the
i censee.

Class | Violation

12



34. Florida Adnmi nistrative Code Rule 65C 22.001(5) states
as follows in relevant part:

(5) Supervision

(a) D rect supervision neans watching
and directing children's activities within
t he same room or desi gnated outdoor play
area and responding to each child' s needs.
Child care personnel at a facility nust be
assigned to provide direct supervision to a
specific group of children and be present
with that group of children at all tines.

35. In this case, the evidence is not clear and convincing
that A.B. was still under the care and control of the facility
when he went to the Grcle K M. Race believed that she had
relinqui shed supervision of A B. to his nother. A B. was |ogged
out of the facility before Ms. Race |learned that A B. was at the
Circle K. The evidence is not clear and convincing that
Petitioners are guilty of a Class | violation on April 25, 2006.

Hi story of Nonconpliance

36. Florida Adm nistrative Code Rule 65G 22.001(7)(a)
states as foll ows:

(7) Planned Activities.
(a) Each age group or class nust have
a witten and foll owed plan of schedul ed
activities posted in a place accessible to
the parents. The witten plan nust neet the
needs of the children being served .
37. The nost persuasive evidence indicates that

Petitioners posted the class schedules for all classes in the

entrance to the facility, an area that was nost accessible to

13



parents as they dropped off or picked up their children. The
evidence is not clear and convincing that Petitioners violated
this requirenent.

38. Florida Adm nistrative Code Rule 65G 22.002(9) (b)
states as follows in pertinent part:

1. Achild care facility shall provide
an [sic] maintain equipnments and play
activities suitable to each child s age and
devel opnent.

2. Al play equi pnent shall be
securely anchored, unless portable by
design, in good repair, maintained in safe
condition, and placed to ensure safe usage
by the children. Maintenance shall include
checks at | east every other nonth, of al
supports, above and bel ow t he ground, al
connectors and noving parts.

* *x %

4. Al equipnment, fences, and objects
on the facility's prem ses shall be free of
sharp, broken and jagged edges and properly
pl aced to prevent overcrowdi ng or safety
hazards in any one (1) area.

39. Petitioners admtted that they repaired/replaced a
broken swing after the COctober 27, 2005, inspection and repaired
t he broken boards on the playhouse after the May 12, 2006
i nspection. Cl ear and convincing evidence indicates that
Petitioner's failed to properly maintain their outdoor play
equi pnent on two occasi ons.

40. Florida Adm nistrative Code Rule 65G 22.004(2)

provides as follows in pertinent part:

14



(c) At least one (1) first aid fit
containing material to admnister first aid
nmust be mai ntained on the prem ses of al
child care facilities at all tinmes. A first
aid kit nust al so acconpany child care staff
when children are participating on field
trips. Each kit shall be accessible to the
child care staff at all tinmes and kept out
of the reach of children. Each kit nust at
a m ni num i ncl ude:

Soap,
Band- ai ds or equi val ent,
Di sposabl e | atex gl oves,
Cotton balls or applicators,
Sterile gauze pads and rolls,
Adhesi ve tape,
Ther nonet er,
Tweezers,
Pre-noi st ened w pes,

10. Scissors, and

11. A current resource guide on first
ai d and CPR procedures.

©COeNoarWNE

41. These is clear and convincing evidence that
Petitioners violated the requirenent to maintain first aid
supplies on May 12, 2006. Their first aid kit was extrenely

i nconpl et e.
42. Florida Adm nistrative Code Rule 65G 22.004(2)(d)
states as follows in relevant part:

(d) Energency Procedures and
Noti ficati on.

2. Custodial parents or |egal
guardi ans shall be notified imrediately in
the event of any serious illness, accident,
injury or energency to their child and their
specific instruction regarding action to be
t aken under such circunstance shall be
obtain and fol | owed.

15



43.

incident where A.B. went to the GCircle Kon April 25, 2006.

3. Al accidents and incidents which
occur at a facility must be docunented and
shared with the custodial parent or |ega
guardi an on the day they occur.

4. After a fire or natural disaster,

t he operator nust notify the |icensing
agency within twenty-four (24) hours, in
order for the licensing authority to ensure
health standards are being nmet for continued
oper ati on.

There was no need for Petitioner to docunent the

evidence is not clear and convincing that the facility was

responsi ble for A B. when he left the facility.

as a parent, was aware of the energency that norning. The

incident did not involve a fire or natural disaster.

44.

The

A. B.'s not her,

Florida Adm nistrative Code Rule 65G 22.006(2)(a)-(c)

states as follows in relevant part:

(a) The child care facility is
responsi bl e for obtaining a current and
conpl eted DH Form 3040, June 2002, Student
Heal th Exami nation for each child in care,
within thirty (30) days of enrollnment and
naintaining a current copy of file while the
child is enrolled at the facility. . .

(b) The Student Health Exanlnatlon i's
valid for two (2) years for the date the
physi cal was performnmed.

(c) The child care facility if [sic]
responsi ble for obtaining a current and
conpl eted DH Form 680, Florida Certification
of I muni zation Part A-1, B, or C (July
2001), or DH Form 681, Religious Exenption
from | muni zation (May 1999), for each child
in care, within thirty (30) days of
enrol | ment, and maintaining a current copy
on file while the child is enrolled at the
facility.

16



45. Petitioners admtted that they found it al nost
i npossible to keep the children's shot records and physica
exam nation updated. Cear and convincing evidence indicated
that Petitioners violated this requirenent on Cctober 27, 2005,
January 30, 2006, and May 12, 2006.

46. Florida Adm nistrative Code Rule 65G 22.006(5) states
as follows in pertinent part:

(5) Personnel Records. Records shal
be mai ntai ned and kept current on all child

care personnel, as defined by Section
402.302(3), F.S. . . . These shall include:

* * %

(d) Level 2 screening information
document ed on CF- FSP Form 5131, Feb. 04,
Background Screeni ng and Personnel File
Requi renent s.

47. On January 30, 2006, Petitioner did not have the
proper screening docunments for one enployee. Cear and
convincing evidence indicates that Petitioner's violated this
requi renent.

48. Petitioners are guilty of three Class Il violations
and four Class Ill violations. They corrected all instances of
nonconpliance in a tinely manner. Additionally, there is no
evi dence that any child was harned as a result of Petitioners’
failure to conply. This history of nonconpliance nust be

considered in light of the 14 years that Petitioner's operated

the facility.

17



RECOMVENDATI ON

Based on the forgoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED.

That Respondent enter a final order granting Petitioners'
application to renew their license to operate the facility,
subject to terns and conditions that Respondent deens
appropri ate.

DONE AND ENTERED this 13th day of Septenber, 2006, in

Tal | ahassee, Leon County, Florida.

Sgprre=55. Moo

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 13th day of Septenber, 2006.

COPI ES FURNI SHED,

Ral ph J. McMurphy, Esquire
Departnent of Children

and Fam |y Services
1601 West Gulf Atlantic H ghway
W | dwood, Florida 34785
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Stella V. Bal andr an
Qualified Representative
95 South Trowel |l Avenue
Umtilla, Florida 32784

Gregory D. Venz, Agency Cerk
Departnment of Children
and Fam |y Services
Bui | ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

John Copel an, General Counsel
Department of Children and
Fam |y Services
Bui l ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Luci D. Hadi, Secretary
Departnent of Children and
Fam |y Services
Bui l ding 1, Room 202
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Reconmended Order should be filed with the agency that
will issue the final order in this case.
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